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June 24, 1998

VI SIMILE & OVERNIG 1V

Jenmfer H Boyt

Federal Election Commission
999 E Street, N W
Washington, D C 20463

Re: MUR 4749
Dear Ms Bovt

This letter 1s 1n response to your letier dated May 22, 1998 concerning
a complamnt filed againsi Grace Napolitano by James M Casso  This office
represents Ms Napolitano, the Napolitano For Congress Commuttee and
Yolanda Dyer, the Committee Treasurer Since the complaint essentially
focuses on two 1ssues (the value of the Committee’s headquarters and the loans
from Ms Napolitano to the Commuitee), we addiess these in turn, with each of
the loan 1ssues addressed separately

Value of Campaign Headquarters

The rental value for Ms Napolitano’s campaign headquarters has been
reported as an in-kind contribution from the owner of the property, Luigi
Vernola, in the amount of $250 per month Mr Casso alleges that this
contribution 15 undervalued

The property 1s located at 12123 E Firestone Bivd in Norwalk,
Califormia 1n a neighborhood with many run-down and abandoaed buildings It
1s approximately 800 square feet and 1s not fimshed for commercial occupancy
As you can see from the enclosed photographs (Attachment 1), there 15 a
concrete slab floor with no carpeting 1nstalled, the outside walls are not
painted, the mnside windows are not finshed, the ceiling 1s missing panels, .nd
the walls have paint splattered on them The bathroom was not usable for the
first ten days of the Commuttee’s occupancy There 18 no parking available for
the office except 1n froat of the bmlding

The owner has indicated that this space 15 not suiladle for office or
other commercial purposes and will require substantial remodelling before 1t
can be so used It 1s hus oprion that $250 per month 1s a fair estimate of the
fair rental value If 1t 1s 1n error, 1t 1s on the side of being too high

1] 5 JF LY
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Given the above information, we submit that Mr. Vernola's in-kind contribution of
remtal space has been appropriately valued.

Ms. Nap_olitanol’s Loans

The source of the loans. Mr. Casso states that if the loan came from Ms.
Napolitano’s retirement account, the retirement fund should be listed as the souice of the loan
on Committee statements, and that interest should be paid to the fund rather than Ms.
Napolitano. He also notes that the loans were reported in three separate entries, and
questions the source of each.

It is correct that a loan of $156,000 came from funds derived Ms. Napolitano’s IRA 7
which was in turn funded by proceeds from her Employee Stock Option Plan. These funds
were the result of stock benefits earned during her 22 years as an employee of Ford (1970 to
1992). This account contained approximately $218,000 on February 27, 1998 (Attackment
2). At that time, she withdrew the entire amount, made a loan of $150,000 tc her campaign,

and "rolled over” the balance into another IRA in her name. It is clearly not.a loan from the N '

IRA or the bank. While she will certainly pay a "penalty” for withdrawing these funds
"early,” she is not obligated to restore these funds to her IRA -~ once w1thdrawn, they are
just like any other cash available to her.

These funds are "personal funds” within the meaning of 11 CFR § 110.10()(1). That
section defines personal funds to include any assets over which the candidate had a legal right
of access or control, as well as legal or rightful title, before the time she became a candidate.
Ms. Napolitano has always had legal access to, control over and rightful title to these fzads.
She held them at all times in her name alone, and she alone had the power to dnspose of
them. ,

The remaining $30,000 in loans which were the subject of the complaint were aiso
made from personal funds. These loans were made in two increments of $15,000 each. One
loan was from Ms. Napolitano’s credit union account and the other from her personal savings’
account. Both of these accounts included only her personal funds, primarily her retirement
income from Ford and her per diem payments from the State of California.

Whether the contribution limits were violated by use of commumgg property funds.
Mr. Casso claims that the pension funds used for this loan were comumunity property and that
Ms. Napolitano violated the contribution limitations insofar as she used more than hcr one-
half to fund the loan.

It is true that a poriion of ESOP/IRA funds were carned during Ms. Napolitano's
marriage to Frank Napolitanc. (Mr. and Mrs. Napolitano marricd in 1982, and she retired
from Ford in 1992.). However, while her husband may have a community property interest.
under California law in a portion of the funds, this does not change the current character of -
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the funds. Ms. Napolitano still has legal ownership and the legal right to control and dispose
of the funds. They are not "jointly owned" assets within the meaning of Section
110.10(b)(3). Accordingly, a portion of the funds are not required to be attributed as a
coniribution from Mr. Napolitano. (For your reference, we have enclosed as Aitachment 3,
relevant sections of the California community property laws.)

The separate nature of the account distinguishes this situation from AO 1991-10, in
which the home and investment account were both held jointly and both spouses signatures’
were required to encumber the assets with a bank loan. Here the funds which were the
sources of the loans were never "jointly owned” by Mrs. Napolitano and her spouse. Her
“share” in these funds was and is 100 per cent. Her husband was not required to consent to
the withdrawal or use of the funds.

The two smaller loans also came from personal accounts which have never been held
jointly and which have been funded with Ms. Napolitano’s separate funds which came from
her employment with Ford and with the State of California. Again her husband was not
required to consent to the withdrawal or use of the funds. His name was not on the
accounts, and he did not otherwise have any interest in the funds except his underlying
community property interest in the portion of the funds earned during the marriage.

Accordingly, we submit that ail three loans were made from "personal funds” within
the meaning of the Commission regulation and applicable state faw, and not contribution
linits were violated.

Conversion of the interest rate on the ican. The loan document specifies that the loan
bears 0.0% interest from March 16, 1998 through May 2, 1998, and a rate of 18%
thereafter. Mr. Casso claims that this conversion is not permissible. We believe that his
claim misconstrues the loan reporting requirements.

Ms. Napolitano has reported the loan and the interest rate on Schedule C, and will
continue to report this obligation, as required by the regulations. This reporting satisfies the
intent "that debts and obligations be initially disclosed in a timnely manner and be
continuously reported thereafter until extinguished.” AQ 1991-9. The prohibitions on
"conversion" of interest rates apply when candidates retroactively attempt to charge (and
collect) interest on a loan originally reported as a no-interest loan. See, e.g., AD 1591-9,
supra,; AO 1986-435.

Ms. Napolitano has accurately reported the terms of her loan agreement. She
deferred interest until May 2, 1998 because that was the deadline for her to re-deposit her
IRA funds into another qualified account and avoid payment of taxes on the withdrawal. It
was her hope that sufficient funds would be raised that use of her IRA funds would be
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unnecessary and she would be able to re-deposit those funds. In the event that she was
unable to do so, an interest rate was included for the period after May 2.
The Commission’s regulations do not preclude these financial arrangements.

Whether the interest rate was "commercially reasonable”. The $150,000 loan carries
an interest rate of 18%. The complaint alleges that this rate is not commercially reasonable.
Although high, this rate is not out of line with the rates on other unsecured loan transactions.
For example, the annual percentage rate (APR) charged for credit card advances or lines of
credit is currently at or over 18% for many credit companies. The APR for unsecured
personal loans through Wells Fargo Bank and Union Bank of California are currently as high
as 16.77% and 16.57%, respectively -- and neither bank would loan an unsecured amount as
large as $150,000. In addition, the candidate is entitled to take into account the high-risk
nature of a campaign loan: in the event of an election loss, this money is virtually
unrecoverable,

We have not found any Commission regulations or decisions which provide standards
or criteria for determining what is "commercially reasonable” in this context.” In the
absence of guidance from the Commission on this issue through regulations or advisory
opinions, we submit that the interest rates here are certainly within the broad limits of that
term.

We hope that the above information is responsive to the Commission’s concerns in
this matter. If you need anything additional, please contact me.

Very truly yours,

OLSON, HAGEL, LEIDIGH,

DMF:dar

Encls.
ITO-BRESPONSE FEC

! Although AO 1986-45 indicates that 9% is commercially reasonable, and AQ 1991-9
implicitly makes the same determination as to an 11% rate, neither opinion discusses the
basis upon which these conclusions were reached.
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swumed that interest of wife is
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v Philips (1930) 9 C2d 239,
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v Mullan (1931) 211 C 583,
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5
o
%

<t

g, Community Proporty
51 nor § 632 sttempls to define the

Nettf : .
fnter (.7 sither of the spouscs in the community
prgyen}—."ﬁtewaﬂ v Stewart {1928) 204 C 346, 269
P 430,

A community estate and a joint tenancy cannat
exist at the same fime in the same properiy. Siterell
v Siberell (1932) 214 C 767, 7 P24 1003; Young v
voung (1932} 126 CA 305, 14 P2d 580; Gwin v
Camp (1938) 25 CA2d 10, 76 P2 1¢0; Tomaier v
Torzaicr {(1944) 23 C2d 754, 146 F2d $05; Sandrini
v Ambrosetii (1952) 111 CAZd 439, 244 P2d 742,
Teimble v Coffman (1532) 114 CA2d 618, 251 P2d
31: Schindler v Schindler (1954} 126 CA2d 597, 272
p2d 566 iy

Praperty can be cemmunity property because of its
origin and intention of spouses, though recorded as
held in joint tenancy. Silverstein v Sitverstein (1916)
46 CAZd 872, 174 P2d 486,

Where separate and community property are so

rent uider which hushand and wife
conclusive as to properiy’s stotus,
and pro Zequired in juint tenancy or in sole
natne of | of spouses may be shown to e
community property sccording to parties’ intention,
wnderstanding of agreement. Thompson v Boyd
(1963} 217 CA2d 365, 32 Cal Rptr 313,

Common understanding of husband and wife a5 to
whether their home i5 their communily propeity
despite designation of themselves as joint tenamts in
deed by which they were granted property is not
reguired 10 be in any particular words or be at-
tended with auy particular formality. Hutchinson v
Hutchinson (1963) 223 CA2d 494, 36 Cat Rptr 63.

It is a matter of common knowledge that in tis
state communily property is commoniy placed in
joint tenancy to avoid ihe expznse of probats or fer
other motives. Johansen v Pelton (1970) § CA3d
625, 87 Cal Rptr 784.

hotd title

§ 751. Imterests of spouses in communily property
The respective interests of the husband and wife in community prop-
erty during continuance of the marriage relation are present, euisting,

and equal interests.

Enacied Stats 1992 ch 162 § 10 {AB 2650), operative January 1, 1994,

Hiistorion] Derivaticn:

(a) Former CC § 1612, as added Stats 1927ch 205§ 1 p 484.
(b) Former CC § 5105, as added Stats 1969 ch 1608 § 8 p 3338, amended Stats 1973 ch 987

§ 4.

Law Bevicien Comemiszion Comments:

1993 Section 751 continues the first seatence of former Civil Code Sectien 5105
without chonge. The last sentence of former Civil Code Scction 5103 has been
omitted 25 surplus. See also Section 65 (“community property” defined in Section
760 et seq.); Code Civ. Proc. §§ 370 (right of married person to sue without spouss
being joined as a party), 371 (right of married person 10 defend suit for spouse’s

right).

Crecs References:
Interests in property: CC §§ 678 et seq.

Nature of partner's right in specific parinership property: Corp €
Right to make testamentary disposition of community properiy: ¥

§ 15025.
rob C §§ 21, 201.

Succession to community property: Prob C §§ 201 et seq.

Collotern! Refereness:

Witkin Sutnmary (9th ed) Community Property §§ 104, 113.

Cal Jur 3d Decedents’ Estates § 1
Contracts and Coverage § 495,

6, Family Law §§ 396, 418, 437, 474, Insurance

Rlifter & Staiy, Cal Real Estate 24 § 12:33.

Forms:

Am Jur Pt & Pr Forms (Rev ed) Community Property Forms 1 el seq.

Preof of Facts:

Proof of status of property as separate), Proof Mo. 2 {proof of change of status of
property. 3 Am Jur Procf of Facts, Community Property, Proof Mo.
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9, 201 P2d 837.
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wifc};“"‘consem may be zet aside in ils entircty by
wife during husband'’s lifetime and as to one half
after his death, dedeiros v Cotia (8933) 130 CA2d
740, 279 P24 814

Under national service Life insurance policy, insured
is fully protected and assured by federal faw that
proceeds of his policy will be paid to bensficiary of
his choice, and beneficiary is likewlse protecied in
secelving and retaining such proceeds from clpims
baszd either on community property laws or priaci-
ples or on origin of source of funds used to pay
policy premiums. Allie Estate (1958} 50 C2d 794,
329 p2d 903, '

Whatever may have been former understanding of
husband and wife as to charecter of their properties
which stoed in their names in & cortain year seme
twenty-sia years after their marrcge, their oral
agreement to make mattual wills 2nd their mpteal
wills of that year evidsnced understanding that they
would treat the whole as property in which their
interests were “present, enisting and equal inlerests
under the menagement and contro} of the hus-
band,” L.e., community property. Brewer v Simpaon
{1950) 53 C2g 567, 2 Cal Rptyr €09, 349 P2d 289,
The use of the husband™s entire income o5 the basis
for computing his liability in an action by a county
¢ tecoup Welfare benelis paid to bis indigent par-
ent, x5 provided in Welf & Inst Code, § 12101, dess
nol deprive his wife of a vested property right nor
deay ber egual proteciion of the laws, and hence
the statute 15 not invalid oa those grounds, though
neither spouse is responsible for the suppont of the
indigent parents of the other spouse, and though a
wife, under the community property provisions of
Civ Code, § 1613, is vested with one-half interest in

CGENERAL PROVIS

3 § 752

ar hus! s earnings. Alameda v Aberle {1968)
263 CA2d 426, 73 Cal Rpir 926.

The referense in Gov Code, § 21210, to Civ Code,
&G 161a and 172, confirms the legiclative intent that
Gov Cods, §21210, would secure the Board of
Administration, Public Employees' Retivenrent Sys-
tem {rom double liatility for claims emanating from
commUnity property interests; moreover, the immu.
nity conferred 5 conditional, and where the board
pays 2 member of the systen after receiving weitten
notice of sn adverse cliim by the member's spouse,
the board remains subject 1o donble liability. Phill-
ipson v Board of Administration (1970) 3 Cld 32,
89 Cal Rptr 61, 473 P2d 765.

5, Proccdure

YWhere there was evidence that husband, during
pendancy of divores action, went to eobloct rent at
his building later awarded o his wife by interlocu.
tory decree, it was not exror for court to refuse, in
action for assault and battery, instruction from
which it might be inferred that when buchand was
collecting rent hie was trespasser subject to removal
from premises by ioree. Morthrup v Baler (1962)
202 CA2d 347, 20 Cal Rpir 797.

in diverce action in foreign siate on constmuctive
services, court there, while having authesity to adju-
dicate stztus of person residing in that state, dozs
not have authority 1o adjudicate vesied properiy
rights of abeeni spouse, such as his or her interest
in community property of marriage, where absent
spouse does not reside in such state, does not appear
in such action, and is not served within such state.
Carmichael v Carmichae] (1963) 216 CA2d 674, 31
Cal Rptr 314

§ 752. Interest of spouses in separaie property

Except as otherwise provided by statute, neither husband nor wife has
any interest in the separate property of the other.

Enacted Stats 1992 ch 162 § 10 (AB 2650), operative January i, 1994,

Histerieal Derivation:

{a) Former CC § 157, as amended Stats 1957 ¢h 2145 § 1 p 3802

(b) Former CC § 5102, as added Stats 1969 ch 1608 § 8 p 3337, amended Stats 1969 ch 16067
§22 p 3357, Stats 1973 ch 987 § 3, Stats 1979 ch 795 § 4, Stats 1982 ¢h 497 § 21, Sints 1933

ch 162 § 1, ch 234 § 2.5
(c) Field’s Draft NY CC §78.

iaw Revisicn Cemmizsion Tomments:

1593 Section 752 continues the first part of former Civii Code Section 5102{a}
without substantive change. “Except as otherwise provided by statute” has been
substituted for “fe}xcept as provided in this section.” Sec also Sections 130 {“sepa-
rate property” defined in Section 760 ef seq.), 754 (fimitation on disposition of sep-
arate property residence if notice of peadency of proceeding recorded); Code Civ.
Proc. §§ 370 {right of married person to sue without spouse being joined as a party),
371 (nght of married persen 1o defend suit for spouse’s right).

Cross Refersnges:

Exclusion of spouse from other's dweiling: Fam C § 753,

213
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Chearacterization of Marital Property

Chapter

Community Property. § 760

Separate Froperty. § 770

Damagszs for Iniurics to Murried Person, § 780
Presumptions Conceming Mature of Property. § 802
Tranumutation of Property. § 830

Ut B 0 e

CHAPTER 1

Community Properiy

Section
760, Community property
7561, Property in cerain revocable ivests as communily property

§ 7¢0. Comamunity property

Except as otherwise provided by statute, all property, real or personal,
wherever situaied, acquired by a married person duving the masriags
while domiciled in this state is communily properiy.

Enzcted Stats 1992 ch 162 § 10 {AR 2850%, oparafive January 1, 1994,

Bilsiorienl Devivatiom

o) Former CC § 164, a5 amended Stats 1289 ¢h 219 § 1, Siats 1893 ¢h 62 5 1, Bais 1397?&;3;

72 § 1, Siats 1917 ch 531 § 1, Stais 1922 ch 360 § 1, Swats 1927 ¢h 487 § 1, Siats 1935 ch '/
§1, 81215 1931 ch 455 § 1, 81ats 1961 ch 636 § 1, Stats 1965 ch 1710 § L

{(b) Former CC § 5110, as added Stats 1989 ch 1608 § §, amended Siats 1970 ¢k 517 6 1, Sints
1973 ch 937 § 5, Sints 1977 ch 332 § 3, Stais 1979 ch 373 § 43, Stus 1983 ch 342 § 3, Staip

1987 ch 128 § 1.
{c}) Former CC § 3120.020, as addad Stats 1934 ch 1671 § 9.
{dy Stats 1850 ch 103 § 2,

o

1903w Section 760 restates the frst pari of former Chvil Code Section 511D, and
extends the definition of comvmunity properly to inslude senl property sifunted
outside Californin, The phrase "fefucept as otherwise provided by sistute” hos been
substituted fior the narrower refercnce o spacific sintulory provisions in the former
szction, The former reference to propenty held in trest hos beon climinsted as

222
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CHAPTER 2

Separate Property

Section

T70. Separate property of married person

771. Earnings and accumulations while living separate and apart
772. Earnings and accumulations after judgment of legal separation

§ 770. Separate property of married persom

(a) Separate property of a married person includes all of the following:
(1) All property owned by the person before marriage.

(2) All property acquired by the person afier marriage by gift, bequest,
devise, or descent.

(3) The rents, issues, and profits of the property described in this
section.

(b) A married person may, without the consent of the person’s spouse,
convey the person’s separate property.

Enacted Stats 1992 ch 162 § 10 (AB 2650), operative January 1, 1994,

Historical Derivation:

(a) Former CC §§ 162, 163.

(b) Former CC §§ 5107, 5108, as added Stats 1989 ok 1608 § 8.

(c) Stats 1850 ch 103 § ).

{d) Const 1849 Art X1 § 14,

Law Revision Commission Commments:

1993— Section 770 restates former Civil Code Sections 5107 and 3108 without
substantive change. The two former sections (which separately stated the same rule,
one in relation to a wife and the other to a husband) have been combined and made
gender-neatzal. For special definitions of separaie property in other contexts, see
Sections 2502 {division of properly), 3513 (suppori). See also Cal. Const. Art. 1,
§ Z1 (separcte property).

Cross References:
Community property: CC § 687,
Transfers generally: CC §§ 1039 et seq.
Separate property: Const Art I § 21,
Dispasition of separate property by will: Frob C § 20
Succession to conununity property: Prob € 6§ 100 et sey.
Succession to separate property: Prob € §§ 220 ef seq.
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Transmutation of Property

Section

850. Transmutation of property by agreement oy frausfer

851. Fraudulent transfers laws apply

852. Form of tragsmuiation

853. Effect of will statement, waiver of specified benefits, or written joinder or
consent to nonprobate transfer of property on transmutation of prap.
erty

§ 850, Trazsmutation of property by agreement or transfer

Subject to Sections 851 to 833, inclusive, married persons may by
agreement or iransfer, with or without consideration, do any of the
following:

(2) Transmute community property fo separate property of either
spouse.

(b) Transmute separate properiy of either spovse {0 community Prop-
erty.

{c¢) Transmute separate property of one spouse to separate property of
the other spouse.

Enactad Stots 1992 ch 162 § 16 (AB 2650}, operative January 1, 1994,

Historical Derivation:
Former CC § 5110.710, as added Siats 1984 ch 1733 § 1.

Law Revision Commission Comments:

1293~ Seciion 850 continues former Civil Code Section 51 16,710 without substantive
change. When enacted in 1984 (as former Civil Code Section 5110,71(}, this pro-
vision codified the basic rule that spouses may transmale the chavectzr of
community or sepavale property. See, e.g., Reppy, Debs Collection from Married
Californians: Problews Causzd by Transmuiations, Single-Spouse Managenent, and
Fuvalid Marrioge 18 San Diego L. Rev. 143 (1981).

In addition to the limitations on (ransmuiation provided in Sections 831.853, the
spouses are sebject to the general rules goversing the validity of agreements and
transfers, as well a3 the special rules that control the sctions of persons cocupying
confidential relations with each other. See Section 721, The chavecterization of
community and scpavete property may be affecied by o genern! muprito! propenty
agsesment, prenuptial or ctherwise, as well as by & transmutation of specific prop-
ey,
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CHARACTERIZATION OF PR Wty § 052

For background on former Civ. Code § 5110.710, sce Recommendarion Relating to
Marital Property Presumptions and Transmutations, 17 Cal. L. Revision Comir’n
Reports 205 (1984); 18 Cal. L. Revision Comm’n Reports 67 (1936).

Cross Heferences:
Restrictions on sale, lease, or irgnsfer of firearms: Pen C § 12070.
Exceptions to application of provisions respecting licenses to sell firearms: Pen C
§ 12078.

Collateral References: M
Within Summary (Sth ed) Community Property §§ 14, 127,
Cal Family Law Service § 15:21.
Miller & Starr, Cal Real Estate 2d § 12:33,
Law Review Ariicles:
Donative and interspousal transfers of community propeny in California: Where we
are {or should be) after MacDonald. 23 Pacific LY 361.

§ 851. Fraundulent ¢ransfers laws apply
A transmutation is subject to the laws governing fraudulent transfers.

Enacted Stats 1992 ch 182 § 10 (AR 2650), operative January 1, 1994.

Historlea! Derivation:
Former CC § 5110.720, as added Stats 1984 ¢k 1733 § 2,

Law Revisica Commissicn Comments:

1593— Section 851 continues farmer Civil Code Section 5110.720 without change.
When enacted in 1984 {(as former Civil Code Section 5110.720}, this provision
codified case law. Cf. Bailey v, Leeper, 142 Cal, App. 2d 460, 208 P.2d 684 (1958)
(transfer of property from busband to wife);, Frankel v. Boyd, 106 Cal. 608, 614,
39 P. 539, 941 (1895) (dictum); Wikes v. Smith, 465 F.2d 1142 (1572} (bankrupi-
cy). See also Civ. Code § 3439 et seq. (general law reparding frandulent transfers).

For background on former Civ. Code § 5110.720, see Recommendation Relating to
Marital Progerty Presummptions and Transmutations, 17 Cal. L. Revision Comm'n
Reports 205 {1984); 18 Cal. L. Revision Comm'n Reports 68 (1986).

Cress References:
Fraudulent instruments and transfers: CC §§ 3439 et seq.

Collateral References:
Witkin Summary (9th ed) Community Property §§ 126-128.
Cal Family Law Service § 12:44.
Miller & Starr, Cal Real Estate 2d § 12:33.

Law Review Articles:
Donative and interspousal transfers of community property in California: Where we
are {or should be) after MacDonald. 23 Pacific LI 361.

§ 852, Form of {ransmutation

{a) A transmutation of real or personal property is not valid unless
made in writing by an express declaration that is made, joined in,
consented to, or accepted by the spouse whose interest in the property
is adversely affected.

(b) A transmutation of real property is not effective as to third parties
without notice thereof unless recorded.

(c) This section does not apply to a gift between the spouses of clothing,
wearing apparel, jewelry, or other tangible articles of a personal nature
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§ 852
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MARRIAGE RIGHTS AND OBLIGATIONS

that is used solely or principally by the spouse to whom the gifi is made
and that is not subsiantial in value taking into account the circum-

stances of the marriage.

{d) Nothing in this section affects the law governing characterization of

property in which separate property and community property are

commingled or otherwise combined.

{e) This section ddes not apply to or affeci a transmutation of property
made before January 1, 1985, and the law that would otherwise be
applicable to that transmutation shall continue to apply.

Enacted Stats 1992 ch 162 § 10 (AB 2650), operative January 1, 1594,

Eistorical Derivation:

Former CC § 5110.730, as addad Stats 1984 ¢h 1732 § 3.

Law Bevision Commissioa Commenis:

1993~ Section 852 continues former Civik Code Section 5110.730 without change.
See also Section 700 (veal property includes leasehold interests in real property).

Section §52 imposes formalities on interspousal sremsmuistions for the purpese of
increasing certainty in the delermination whether a transmatation has tn fact
occurred. Section 852 makes clear that the ordinary rules and formalities applicable
to real property transfers apply also o transmutations of reul property between the
spouses. See Civ. Code §§ 1091, 1624 {statute of fronds), 1213-1217 (effect of re-
cording). When enacted in 1984 (as former Civil Code Section 5110.730), this pro-
vision overruled case law. See, e.g., Woods v. Security Fiest Nai'l Bank, 40 Cal. 24
697, T01, 299 P.2d 657, 659 (1956). It alzo overruled prior iaw that permitted oral
transmutation of personal property; however, transmutation by pift of certain
personal property was recognized.

For background on former Civ. Code § 5110.7390, sec Recommendation Relating to
Marital Properiy Presumptions and Transmutations, 17 Cal. L. Revision Comm™
Reports 205 (1984); 18 Cal. L. Revision Comm’a Reports 68 {1986).

Cress References:
Efect of written joinder or wrilten consent to nonprcbate transfer of property on
transmutation of property: Fam C § 853
Inapplicability to spouse’s wrilten consent for nonprobate transfer of community

property on death that satisfies this section: Prob C § 5022,

Collateral Relerences:

Witkin Summary (Sth ed) Community Property §§ 109, 126-128.
Cal Family Law Service §§ 12:34, 12:44, 15:30.
Miller & Starr, Cal Real Estate 2d §§ 12:33, 12:45.

Law Review Articles:

What's in a name: A critical look at California’s system of characterizing marital

property. 26 Cal Western LR 1.

Marriage: Unti] profits do us part. 15 Family L News No. 3p L.
Donative and interspousal transfers of community property in California: Where we
are (or should be} after MacDonald. 23 Pacific L7 35%.

NOEES OF DECISIONS
Decisions under Former CC § 5110.730:

Parties to an action to determine whether the hus-
band of 8 deceased wife is reguired fo pay to her
estate one-half the net proceeds of the sale of real
property after the death of the wife zre not bound
by the writing requivement of Civ. Code, § 5110.730
(iransmutation of property afier 1985 must be in

writing), for any agreement cr understanding mads
before 1985, Retroactive application of § 550,730
would contravens due process substantially affect-
ing a vested property right. However, if the irisl
court finds that the portics did not agree on a trans-
mutation before December 31, 1984, the reguire-
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§ 1100, n 3

ner, in that he cannot ¢btain an nafair advantage
from the trust placed in bim as o result of the maor-
ital relationship, his duty not to obtain an uafair
advantage over his wife does not reguire him to be
as prudent as a trustee or to keep complete and
accurate recends of income received and dishursed.
Willioms v Williams {(1971) 14 CAld 560, 92 Cal
Rptr 385. -

The trial court erred in susieining a wife's demur-
rer to her husband’s complaint alleging she had
taken and secreted a substantial sum in community
funds, was in exclusive possession thereof, and had
refused to fepay it on the husband’s demand. Under
Civ. Code, §5125, a hwband generally has the
management and control of the community per-
sonal property, with like shsolute power of disposi-
tion, other than testamentary, as be has of his ssp-
arate estate, and he has a cause of action agzinst bis
wife for an invesion and violation of such night with
attendant spprapriate remedies. Wilcox v Wilcox
(1971) 21 CA34 457, 93 Cal Rptr 319,

The provision of Civ. Code, § 5125, that a busband
may not make o gift of commupity pemonal prop-
enty or dispoge of 1t without valuable consideration,
dess not place the husband in the position of a fi-
duciary, thereby requiring that any transfer, sale or
disposition of comimunity properiy must be for an
“adequate consideration” substzntially equal in
valye, measured in terms of money, to the valye of
the properiy. In negotiating 2 property seitlement
with his wife with respect to communily property,
& husband has the duties of a fiducinry, but exten-
sion of the “fiducinry duty” concept to siluations
other than property settleraents with the wife wonld
hamper the excrcice of the husband’s business ini-
tiative, prejudice the rights of those who deal with
him, and generslly hinder commercial transactions.
Bank of Cal, v Coanally (1973) 36 CA3d 350, 111
Cal Rptr 463,

4. 1975 Ameodment; Equol Mansgemeni end Con-
trol

1975 amendments to Civ. Code, §8 5125, and 5127,

MARRIAGE RIGHTS AND OBLIGATIONS

deleiing fonmer provisions giving the husband man.
agement and control of community personzl and
read property, specifically made vetrozctive to indi.
cate that the hushand no longer has management
and control of the community proparty, do ot
operate retroactively to supporl the assertion that a
husband is not in a fiduciary relationship with his
wife and, therefore, to validate a marital settlement
agreement made prior to effective date of the
amendments, as to which breach of the fduciary re-
Iationship is asserted. The extent of retroactivity of
the sections is limited to specific provisions dealing
with their retroactivity, especially in light of other
statutory and code provisions Hmiting retroactive
application. Coffin, In re (1976) 63 CA3d 139, 133
Cal Rptr 583,

Support obligations bascd upon community earn-
ings are community oblipntions, and it is not an
abuse of the power of management and control to
use conmmenity funds (o discharge such oblizntions,
Thus, in inteslecutory judgment of dissolution, the
trial court erred in crdering the husbangd 10 reim-
burse the community for one-half of the support
payments made to his first wife from commuaity
funds, even though his second wife had not con-
sented to the payments, No separate funds hiad been
available to the husband during the marriagse.
Smaltz, In re (1978) 82 CA3d 368, 147 Cal Rptr
154,

By amendments to Civ. Code, §§ 5125 and 5127,
effective January 1, 1975, spouses no longer have a
fiduciary duty to each other; however, they do have
a dvity 10 deal in good faith with regard to the
management and control of community property.
This requires the disclosure of alt community assets,
but not thair valuation, unless factors zifecting the
valuation are peculiagly within the knowiedge of
one spouse and reasonable inguiry and discovery by
the other spouse would fail to disclose them. In re
Marriage of Stevenot (1984, st Dist) 154 Cal App
3d 1051, 292 Cal Rpir 116,

§ 1101, Remedies for breach of fiduciary duty between spouses

(a) A spouse has a claim against the other spouse for a breach of the
fiduciary duty imposed by Section 1100 or 1102 that results in impair-
ment o the claimant spouse’s present undivided one-half interest in the
community estate, including, but not fimited to, a single transaction or
a pattern or series of transactions, which transaction or transactions
have caused or will cause a detrimental impact to the claimant spouse’s
undivided one-half interest in the community estate.

{(b) A court may order an accounting of the property and obligations
of the parties to a marriage and may determine the rights of ownership
in, the beneficial enjoyment of, or access to, community property, and
the classification of all property of the parties to a marriage.

(c) A court may order that the name of a spouse shall be added to
community property held in the name of the other spouse alone or that
the title of community property held in some other title form shall be
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MANAGEMENT/CONTROL OF PROPERTY § 2101

reformed to reflect its community character, except with respect to any
of the following: .

(1) A partnership interest held by the other spouse as a general partner.
(2) An interest in a professional corporation or professional association.
(3) An asset of an unincorporated business if the other spouse is the
only spouse involved in operating and managing the business.

(4) Any other property, if the revision would adversely affect the rights
of a third person.

(d)(1) Except as provided in paragraph (2}, any action under subdivi-
sion {(2) shall be commenced within three years of the date a petitioning
spouse had actual knowledge that the tramsaction or event for which
the remedy is being sought cccurred.

(2) An action may be commenced under this section upon the deati of
a spouse or in conjunction with an action for legal separation, dissolu-
tion of marriage, or nullity without regard to the time limitaiions set
forth in paragraph (1).

(3) The defense of laches may be raised in any action brought under
this section.

(4) Except as to actions authorized by paragraph (2), remedies under
subdivision (&) apply only to transactions or events occurring on or af-
ter July i, 1987.

{e) In any iransaction affecting community property in which the
consent of both spouses is required, the court may, upon the motion of
a spouse, dispense with the requirement of the other spouse’s consent
if both of the following requirements are met:

(1) The proposad transaction is in the best interest of the community.

(2) Consent has been arbisrarily refused or cannot be obtained due to
the physical incapacity, mental incapacity, or prolonged absence of the
nonconsenting spouse.

(f) Any action may be brought under this section without filing an
action for dissolution of marriage, legal separation, or nullity, or may
be brought in conjunction with the action or upon the death of a spouse,
(g) Remedies for breach of the fiduciary duty by one spouse as set out
in Section 721 shall include, but not be himited to, an award to the
other spouse of 50 percent, or an amount equal to 50 percent, of any
asset undisclosed or transferred in breach of the fduciary duty plus
attorney’s fees and court costs. However, in no event shall interest be
assessed on the managing spouse.

(h) Remedies for the breach of the fiduciary duty by one spouse when
the breach falls within the ambit of Section 3294 of the Civil Code shall
include, but not be limited to, an award to the other spouse of 100
percent, or an amount equal to 100 percent, of any asset undisclosed
or transferred in breach of the fiduciary duty.

Enacted Stats 1992 ch 162 § 10 (AB 2650), operative January 1, 1994,
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Historical Derivation:
Former CC § 5125.1, as added Stats 1986 ch 1091 § 2, amended Stats 1991 ch 1026 § 4.

Law Revision Coumission Comments:

1593 Section 1101 continues formeer Civil Code Section 5125.1 without change,
except that (1) section references have been adjusted znd (2) “community estate” ‘
has been subatituted for Ycommumnity interest” in subdivision {a} for internal con- L
sistency. These are technical, nonsubstantive changes, See Section 63 (“community
estate” defined) & Comment. See also Prab. Code §§ 2057 {proteciion of rights of
spouse who lacks legal capacity), 3101 (proceeding for court order to authorize
particular tmﬂsaczzog)

Cross References:
Action for spouse’s refusal to siga election of disability and death benefit document
under State Teachers’ Retirement System: Bd C § 22253.5.

Collateral References:

Witkin Summary (Jth ed) Commmunity Property §§ 108, 169, 110.

Spouse’s claim agrinst other spouse for breach of duum with respect to community
pxg‘optrty and right to an accousnting. Cal Fam 1. Serv Newsalert Vol 3, No. 5 {April,
1937)

Mesting Statutory Deaglines: Specialized Litigation and Transaction Deadlines. CER
Action Guide, Summer 1991,

NOTES OF DECEISIONS
Decision under Former CC § 5125.1;

Civ. Code, §5125.1, subd. {e), allows thz court, in  the benefit of the parties to the marital commaunity
certain izstances, to dispense with the requirernent  and not for the benefit of a parly's attorneys.
of the consent of both spouses regarding transaction  Droeger v Friedman, Sloan & Ress {(1991) 34 Cal
affecting community property. This provision is for 3 26, 283 Cal Rpir 584, 812 P2d 931,

§ 1102, Management and conirol of community real property

(a) Except as provided in Sections 761 and 1103, cither spouse has the
management and control of the community real property, whether
acquired prior to or on or after January 1, 1973, buat both spouses, ei-
ther personally or by a duly authorized agent, must join in executing
any instrument by which that community real properiy or any interest
therein is leased for a longer period than one year, or is sold, conveyed,
or encumbered.

(b) Nothing in this section shall be construed to apply to a lease,
mortgage, conveyance, or transfer of real property or of any interest in
real property between husband and wife.

(c) Notwithstanding subdivision (b):
o Lo

(1) The sole lease, contract, morigage, or deed of the husband, holding
the record title to community real property, to a lessee, purchaser, or
encumbrancer, in good faith without knowledge of the marriage rela-
tion, shall be presumed to be valid if executed prior to January 1, 1975,

{2) The sole lease, contract, mortgage, or deed of etther spouse, holding
the record title to community real property 1o a lessee, purchaser, or
encumbrancer, in good faith without knowledge of the marriage rela-
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MANAGEMENT/CONTROL OF PROPERTY § 3102

tlig_x’;é shall be presumed o be valid if executed on or after January 1,
(d) No action to avoid any instrument mentioned in this section,
affecting any property standing of record in the name of either spouse
alone, exccuted by the spouse zlone, shall be commenced after the
expiration of oné year from the filing for record of that instrument in
the recorder’s office in the county in which the land is situated.

(¢) Nothing in this section preciudes either spouse from encumbering
his or her interest in community real property, as provided in Section
2033, to pay reasonable attorney’s fees in order io retain or maintain
legal counsel in a proceeding for dissolution of marriage, for nullity of
merriage, or for legal separation of the parties.

Enzcted Stats 1992 ch 162 § 10 (AB 2650), operative January 1, 1594, Amended Stats 1993 ch
219 § 101 (AB 1500).
Arzeadracnis:
1993 Armepdments Added subd ().

Bistorien] Berlvation:

{a) Former CLC § 172r, a3 azdded Stats 1917 c¢h 583 § 2, amended Stats 1925 ¢h 37 § ), Siats
1927 ch 458 § 1, Stats 1959 ch 125 § 22, Stats 1969 ch 647 § 3, ch 1609 § 4.

(b) Former CC § 5127, as 2dded Sints 1969 ch 1608 § 8, amended Siats 1969 ch 1609 § 25,
Stats 1973 ch 987 § 15, Stats 1974 ch 1206 § 5, Stats 1987 ch 128 § 3, Stats 1992 ch 356 § 6.

Law Revitlon Comminsion Comments:

1593— Section 1102 conginues former Civil Code Section 5127 without substantive
change. The section has been divided into subdivisions and some minoy, nonsub-
stantive wording changes hove been made, such as changiag “situate” to “‘situat-
ed" in subdivision {d). In subdivision {¢), the phrase “procseding for dizeolution of
marriage, nullity of marriage, or legal separation of the pacties™ has been substi-
tuted for “action under this pant,” which referred to the former Family Law Act
{former Part 5 {commencing with former Section 4000y of Division ¢ of the Civil

i
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Cross References:

“Real property™: CC § 14.

Community property: CC § 687.

Mode of transfer of real property: CC §§ 1091 ¢t seq.

Effect of transfer of real property: CC §§ 1104 et seq.

Effect of recording or failuze to record: CC §§ 1213 et seg.

Sale or morigage of real property by married person 2s felony where spouse mus?
assent to transaction: Pen C § 534,

pﬁ?f};on and control of community property where wife dies intestate: Prob C

Substitute for foinder or consent as to transaction where spouse facks legal capucity:
Prob C §3 3070 et seq.

Application to manner of jeinder or consent to transaction: Prob C § 3073

Collateral References;

Witkin Procodure (3d ed) Actions § 341, Attack on Judgment in Trial Court § 210,
Pleading § 149.

Witkin Summary {9th ed} Community Property §§ 105, 105, 108, 110112, 123, 124,
129, 130, 133, Toria § 632,

Cal Jur 3d (Rev) Guardianship and Conservatorship § 459, 461.

Cal Jur 3d Contracts § 34, Decedents’ Estates § 19,Family Law §5 454, 453, 459, 463,

B-W Cal Civ Prac, Bus Lt § 30:10.

Cal Farnily Law Service §5 1:4, 11:21.

Miller & Starr, Cal Real Extate 24 §§ 12:34, 12:42, 185:19, 30:12, 21:2.
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